DISABILITY OVERVIEW - 
A QUICK REVIEW OF THE NEW LAW

In Washington State, there were significant changes to disability law from July 2006 to July 2007.  On July 6, 2006, in McClarty v. Totem Electric, 157 Wn.2d 214 (2006), the Supreme Court of the State of Washington, in a 5- 4 ruling, adopted the Americans with Disabilities Act (ADA) definition of disability.  In response to this decision, the Washington State Legislature enacted SB 5340, which is now part of the Washington Law Against Discrimination (WLAD) and effectively overturns the McClarty decision.  
This new statute, which has taken effect, rejects the ADA definition of disability and returns the State to the definition that was in place before the McClarty decision.  In the new definition "disability" means the presence of a sensory, mental, or physical impairment that:

(i) Is medically cognizable or diagnosable; or

(ii) Exists as a record or history; or

(iii) Is perceived to exist whether or not it exists in fact.

 A disability exists whether it is temporary or permanent, common or uncommon, mitigated or unmitigated, or whether or not it limits the ability to work generally or work at a particular job or whether or not it limits any other activity within the scope of this chapter.

 For purposes of this definition, "impairment" includes, but is not limited to:

(i) Any physiological disorder, or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: Neurological, musculoskeletal, special sense organs, respiratory, including speech organs, cardiovascular, reproductive, digestive, genitor-urinary, hemic and lymphatic, skin, and endocrine; or

(ii) Any mental, developmental, traumatic, or psychological disorder, including but not limited to cognitive limitation, organic brain syndrome, emotional or mental illness, and specific learning disabilities.

The Washington State definition is broader than the ADA and covers a greater number of impairments and medical, mental, or psychological conditions.  Temporary conditions and conditions that are ameliorated or mitigated by medication or other means can be disabilities under the Washington State definition, but are often not considered to be disabilities under the ADA.  Under the Washington State definition, there is no requirement that a condition must have an impact on a major life activity, or that the impact of the condition be substantially limiting.

The intent of the statute is to return to the former definition of disability.  The Washington State Human Rights Commission (WSHRC) will apply this definition as it did the old definition, and will apply it on a case-by-case basis to determine if an individual has a disability

The definition of disability has changed, but other aspects of disability law remain the same.  The reasonable accommodation process remains the same, protections against harassment have stayed in place, and undue hardship defenses can still be argued by employers and businesses.  

The new statute includes a retroactivity section which reads, “This act is remedial and retroactive, and applies to all causes of action occurring before July 6, 2006, and to all causes of action occurring on or after the effective date of this act.”  The retroactivity clause applies to all cases filed before July 6, 2006.  In those cases the broad, WLAD definition of disability (and not the ADA definition) should apply, just like in the pre-McClarty era.  For all cases filed after July 6, 2006, but in which the alleged harm occurred before July 6, 2006, the broad, WLAD definition of disability applies.  For all cases in which the harm occurred between July 6, 2006, and July 21, 2007, the ADA definition of disability will apply.  For all cases in which the harm occurred after July 21, 2007, the new definition will apply.  The WSHRC has already reviewed all disability cases closed after July 6, 2006, to determine if the case closure was affected by the statute’s retroactivity clause.  
To ensure compliance with the disability definition, review all of your equal opportunity, harassment, and reasonable accommodation policies.  Make sure that they are in writing, that they have been provided to all employees, and that they are followed.  Thoroughly familiarize yourself with the new definition of disability, and ensure that all managers, supervisors and human resources personnel are aware of the changes in the law.  Review all reasonable accommodation requests to ensure that the process and the outcome comply with current law.  
The WSHRC has created two Guides to assist you with reasonable accommodation and disability discrimination issues; the Guide to Disability – Questions and Answers and the Guide to Disability – Checklist. If you need additional information, have additional questions, or wish to have training for your organization, please contact the WSHRC at 360-753-6770 or 800-233-3247 (TTY 800-300-7525).  Additional information on this and other civil rights issues can be found on our website at www.hum.wa.gov.
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