


1-21-005
Purpose.

This chapter implements RCW 34.05.210 and 34.05.310 through 34.05.395, the provisions of the
Administrative Procedure Act on agency rule making. It also implements chapter 34.08 RCW, the State
Register Act. It replaces the former chapters 1-12 and 1-13 WAC on drafting and filing of notices and rules.
It covers both institutions of higher education and all other administrative agencies, since chapter 34.05
RCW merged chapters 28B.19 and 34.04 RCW.

[Statutory Authority: RCW 34.05.385 and 34,08.030. 89-12-028 {Order 89-1), § 1-21-005, filed 5/31/88.]

1-21-010
Preproposal statement of inquiry.

To solicit comments from the public as required by RCW 34.05.310 on a subject of possible rule making,
but before a formal notice is filed under RCW 34.05.320, an agency shall complete and file with the office of
the code reviser a CR-101 form (preproposal statement of inquiry). This requirement does not apply to all
rule making. The exceptions are set forth in RCW 34.05.310(4).

The text of the new rule is neither required nor recommended at this stage, but if text is submitted for
filing, it must meet the form and style requirements of WAC 1-21-110 through 1-21-130. The filing will
appear in the Washinglon State Register in accordance with the schedule provided in WAC 1-21-040. Note
that the CR-101 must be published at least thirty days before the CR-102 form (proposed rule making) may
be filed.

[Statutory Authority; RCW 1.08.110, 34.05 385, 1.08.001, and Execufive Order 67-2, 06-16-018, § 1-21-010, filed 7/24/086,
effective 8/24/06. Statutory Authority: RCW 1.08.110, 34.05.385, 34.08.020, 34.08,030 and 2001 ¢ 25, 01-20-090, § 1-21-010,
filed 10/3/01, effective 11/3/01, Statutory Authority: RCW 1.08.110, 34.05.385, 34.08.020, 34,08.030C and 34,06.354 as amended
by 1998 ¢ 280 §§ 6 and 2. 98-14-048, § 1-21-010, filed 6/24/98, effective 7/25/98. Statutory Authority: RCW 1,08,110, 34.05.385,
34.08.020, 34.08.030, 34.05.230, 34,05.354 and 1997 ¢ 409 §§ 202 and 208, 07-15-035, § 1-21-010, fited 7/10/97, effective
7727197, Statutory Authority: RCW 1,08,110, 34.05.385, 34.08.020, 34.08.030, 34.05.310, 34.05.320 and 1995 c 403 §§ 701 and
704. 85-17-070, § 1-21-010, filed 8/17/95, effective 9/17/85. Statutory Authority; RCW 1.08.110, 34.05.305, 34.08.030 and
34.05.310 as amended by 1994 ¢ 249 § 1. 94-12-075, § 1-21-010, fHled 5/31/94, effective 6/9/94. Statutory Authon{y RCW
34.05.385 and 34.08.030, 89-12-028 (Order B9-1), § 1-21-010, filed 5/31/89.]

1 -21 -01 5
Expedited rule making.

(1) Expedited rule making filed under RCW 34.05.353 includes both the expedited adoption of rules and
the expedited repeal of rules.

{2) An agency shall file notice for the expedited rule making with the office of the code reviser on a CR-
105 form (expedited rule making). The agency must file the full text of a proposed new or amendaiory rule,
along with the CR-105 form. The text must meet the form and style requirements of WAC 1-21-110 through
1-21-130. The filing will appear in the Washingfon State Register in accordance with the schedule provided
in WAC 1-21-040. The expedited rule making must be published in the Washington Stafe Register at least
foriy-five days before the agency may flle a CR-103 form (rule-making order).

(3) WAC sections proposed for expedited repeal should be listed by cltation and caplion oniy, either
individually or by entire chapter,

{(4) The agency shall file the original and six copies of the expedited rule-making package (form and text).




The office of the code reviser will keep the original and two copies and return four stamped copies to the
agency. The joint administrative rules review committee has requested that the agency submit three of these
copies to the committee for purposes of legislative review. The agency should keep the remaining copy for
its files.

[Statutory Authority: RCW 1,08.110, 34.05.385, 1.08.001, and Executive Order 97-2, 06-16-019, § 1-21-015, filed 7/24/06,
effeciive B/24/06. Statutory Authorify: RCW 1.08.110, 34.05.385, 34.08,020, 34.08.030 and 20601 ¢ 25. 01-20-090, § 1-21-015,
fited 10/3/01, effective 11/3/01.]

1-21-020 7
Notice — Form, contents, numbers.

(1) An agency shall file a regular notice of proposed rule making under RCW 34.05. 320 with the office of
the code reviser on a CR-102 form (proposed rule making). The agency must file the full text of the
proposed rule along with the notice form (RCW 34.08.020). This filing must be at least thirty days after the
CR-101 form, if required, was published (RCW 34.05.310).

(2) The agency shall file the original and six copies of the notice package (form and text). The office of
the code reviser will keep the original and two copies and return four stamped copies to the agency. The
joint administrative rules review committee has reguested that the agency submit three of these copies to
the committee for purposes of legislative review, The agency should keep the remaining copy for its files.

[Statutory Authority: ROW 1.08.110, 34.05.385, 1.08.0601, and Execufive Order 87-2. 06-16-019, § 1-21-020, fited 7/24/06,
effective 8/24/06. Statuiory Authority: RCW 1.08.110, 34.05.358, 34.05.368, and 34.08.030. 00-18-001, § 1-21-020, fitad 8/23/00,
effective 12/31/00. Statutory Authority: RCW 1,08.110, 34.06.385, 34.08.020, 34.08.030. 34.05.354 as amended by 1998 ¢ 280 §§
6 and 2. 98-14-048, § 1-21-020, filad 6/24/98, effective 7/25/88. Statutory Authority: RCW 1.08.110, 34.05.385, 34.08.020,
34.08.030, 34.05.230, 34.05.354 and 19897 ¢ 409 §§ 202 and 208, 97-15-035, § 1-21-020, filed 7/10/07, effeclive 7/27/97.
Statutory Authority: RCW 1.08.110C, 34.05,385, 34.08,020, 34.08.030, 34.05.310, 34.05.32C and 1895 ¢ 403 §§ 701 and 704. 95-
17-070, § 1-21-020, fited 8/17/95, effective 9/17/95. Statutory Authority: RCW 34.05,385 and 34.08.030. B9-12-028 (Order 88-1), §
1-21-020, filed 5/31/89.]

1-21-030
Notice period — Washington State Register distribution date.

{1) Under RCWV 24.05.320, notice of proposed rule making must be published in the Washington State
Register at least twenly days before the agency may hold a hearing on the proposal. The Washingfon State
Registeris distributed on the first and third Wednesdays of each month. If a distribution date falls on a state
holiday as determined by RCW 1.16.050, the distribution date of that Washington Stafe Register will be

delayed until Thursday.

(2) In counting the twenty-day notice period, consider the distribution date of the pertinent Washington
Stafe Register as day twenty; count down to day zero to find the first day on which a hearing may be held;
cf. RCW 1.12.040 and State ex rel. Earley v. Balchelor, 15 Wn.2d 149 (1942).

{3) The schedule of closing dates on page 2 of each Washingfon State Register applies this section and
WAC 1-21-040 to the current year. In case of a discrepancy between the WAC rules and the schedule, the
rules have priority.

[Statutory Authority: RCW 1.08.110, 34.05.385, 1.08.001, and Executive Order 7-2, 06-16-019, § 1-21-030, filed 7/24/08,
effective 8/24/086, Statutory Authority: RCW 34.05.385 and 34.08.030. 89-12-028 (Order 89-1), § 1-21-030, filed 5/31/89,]
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1-21-040
Washington State Register material — Time for filing.

To permit sufficient lead time for the editorial, data capture, and printing process, material to be published
in a particular issue of the Washingfon State Register must be in the physical possession of and filed in the
office of the code reviser according to the following schedule:

(1) If the material has been prepared and completed by the office of the code reviser's order typing
service (OTS), by 12:00 noon on the fourteenth day before the distribution date of that issue of the
Washington State Register, or

(2) If the material has been prepared by any means other than OTS and i contains:

(a) No more than ten pages, by 12:00 noon on the fourteenth day before the distribution date of that
Washington Stafe Register, or

(b) More than ten but less than thirty pages, by 12:00 noon on the twenty—elghth day before the
distribution date of that Washington State Register; or

(c) Thirty or more pages, by 12:00 noon on the forty-second day before the distribution date of that
Washingion State Regisfer.

The office of the code reviser's filing forms are not included in this page count, but all cther material
submitted for filing is counted for purposes of this section, excluding federal rules that are not published in
the Washington Sfafe Register.

[Statutory Authority: RCW 1.08.110, 34.05.385, 1.08.00%, and Executive Order 97-2. 06-16-019, § 1-21-040, fled 7/24/086,
effactive 8/24/08. Statutory Autharity: RCW 1,08.140, 34.05.385, 34,08.020, 34.08.03(), 34.05.310, 34.05.320 and 1995 ¢ 403 §§
701 and 704. 95-17-070, § 1-21-040, filed 8/17/95, effective 9/17/95. Statutory Authority: RCW 1.08.110, 34.05.385, and
34.08.030. 91-22-008, § 1-21-040, filed 10/24/91, effective 1/1/82. Statutory Authority: RCW 34.05.385 and 34.08.030, 89-12-028
(Order 88-1), § 1-21-040, filed 5/31/89.}

1-21-050
Continuance.

(1} Under RCW 34.05.325(5), an agency may continte a proceeding that has already started by
establishing the later time and place on the record. No publication is required In the Washington Stafe
Register, but before filing the administrative order adopting the rule, the agency shall give notice of the
continuance to the office of the code reviser on a CR-102 form. If no substantial change is made in the
proposal, the confinuance is not subject to the twenty-day publication requirement of RCW 34.05.320. Note
that RCW 34.,05.335(4) prohibits an agency from adopting a rule before the time established in the published
notice.

(2) An agency may change the date or the location, or hoth, of a rule-making proceeding before the
proceeding has begun if the agency gives adequate notice to the public through the same methods that
were used for the original notice. Adequate notice for purposes of the Washinglon State Register consists of
filing the continuance natice on a CR-102 form with the office of the code reviser in time for it to appearin a
Washington State Regisfer that will be distributed at ieast five days before the originally scheduled
proceeding.

[Statutory Authority: RCW 1.08.110, 34.05.385, 1.08.001, and Executive Order 87-2, 08-16-018, § 1-21-050, filed 7/24/08,
effective 8/24/06, Statutory Authority: RCW 1.08.110, 34.05.385, 24.08.020, 34.08.030, 34.05.310, 34.05.320 and 1995 ¢ 403 §§




701 and 704. 95-17-070, § 1-21-050, filed 8/17/95, effective 9/17/95. Statutory Authority: RCW 34.05.385 and 34.08.030. 89-12-
028 {Order 89-1), § 1-21-050, filed 5/31/89.]
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1-21-060
Withdrawal of proposal.

Under RCW 34.05.335 a proposed rule may be withdrawn any time before adoption. The agency shall
provide notice of withdrawal to the office of the code reviser by a letier or memorandum signed by the
person who signed the original notice, or by that person's designee. The agency shall send a copy of the
withdrawal nofice fo the joint administrafive rules review committee.

[Statutory Authority: RCW 1.08.140, 34.05.385, 1.08.001, and Execufive Order 97-2. 08-16-019, § 1-21-080, filed 7/24/08,
effective B/24/06. Statutory Authority: RCW 34.05.385 and 34,08.030. 86-12-028 (Order 89-1), § 1-21-060, filed 5/31/89.]

1-241-070
Administrative order.

(1) The administrative order by which an agency adopts a rule shall be done on a CR-103 form (rule-
making order) provided by the office of the code reviser or, if required by agency praclice, on an agency
form that provides the information required by RCW 34.05.360.

{2) The agency shall file with the office of the code reviser the original and six copies of the permanent or
emergency package (form and texf). The joint administrative rules review committee has requested that the
agency submit three of these copies to the commitiee for purposes of legislative review. The agency should
keep the remaining copy for its files.

[Statutory Authority; RCW 1.08.1H, 34.05.385, 1.08.001, and Executive Order 87-2. 06-16-019, § 1-21-070, filed 7/24/06,
effeclive 8/24/06. Statutory Authority: RCW 1.08.110, 34.05.385, 34.08.030, and Executive Order 03-01. 04-02-071, § 1-21-070,
filad 1/7/04, effective 2/7/04. Statutory Authority: RCW 1.08.110, 34.05.356, 34.05.38%, and 34.08.030. 00-18-001, § 1-21-070,
fited B/23/00, effective 12/31/00. Statutory Authority: RCW 1.08.110, 34.05.385, 34.08.020, 34.08.030, 34.05.230, 34.05.354 and
1997 ¢ 409 §§ 202 and 208. 97-15-035, § 1-21-070, filed 71 D/O7, eflective 7/27/57. Statutory Authority: RCW 34.05,385 and
34,08.030. 89-12-028 (Order 89-1), § 1-21-070, filed 5/31/89.]

1-21-080
Numbering system — Captions.

{1) The primary division of the Washington Adminisirative Code (WAC) is the Tifle. The office of the code
reviser assigns each agency a title number, which usually is in alphabetical order. A newly created agency
shall apply to the office of the code reviser for assignment of a title number. If an agency's name is changed,
the file number stays the same. The list of titles is published in volume 1 of the WAC.

{2) Each title is divided into chapters, which are the major subject matter divisions of the agency's tifle.

(3) Each chapter is divided into sections, which are the individual rules and are the smallest unit that can
be amended. The agency shall place a short caption on each section to describe its contents. Sections
should be as short as reasonably possible fo facilitate finding an individual rule and amending it in the future.

(4) The WAC citation number is a composite of these three divisions:




WAC 16-12-830

Washington
Administrative Code

Title 16 Department of
Agriculture

Chapter 12 Meat
Inspection

Section 830 Labels
approved by
department

[Statutory Authority: RCW 1.08.110, 34.05.385, 1,08.001, and Execufive Order §7-2. 05-16-018, § 1-21-080, filed 7/24/06,
effective 8/24/06. Statutory Authority: RCW 34.05.385 and 34.08.030. 89-12-028 {Crder 89-1), § 1-21-080, filed 5/31/88]
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1-24-090
Redesignation of WAC numbers.

{1) WAC numbers are permanent and may not be changed by the use of addition and deletion marks used
for text amendments. If an agency wishes to recodify its permanent rules, it should consuit with the office of
the code reviser for the method to be used.

{2) WAC numbers previously assigned to repealed sections or chapters may not be reused to designate
other sections or chapters. The numbers of the repealed rules are shown in a disposition table prepared by
the office of the code reviser and published with the appropriate chapter or title.

[Statutory Autherity: RCW 1.08.119, 34.05.385, 1.08.001, and Executive Order 97-2. 06-16-019, § 1-21-080, fifed 7124108,
effective 8/24/06. Statutory Authority: RCW 34.05.385 and 34.08.030. 89-12-028 (Order 89-1), § 1-21-090, filed 5/31/89.]
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1-21-100
Nontext rules.

All tables, charts, maps, and other maierial that are rules under RCW 34.05.010 must be either part of
another rule or be assigned WAG numbers and adopted as individual sections. The latter method is
preferred, and it simplifies future amendment.




{Statutory Authority: RCW 34.05.385 and 34.08.030. 89-12-028 {Crder 89-1), § 1-21-100, filed 5/31/89.]
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1-21-110
Amendatory rules.

(1) Designate each amendatory section with the heading "AMENDATORY SECTION" followed by a reference to
the WSR number or agency order number and the filing date of the latest permanent order affecting that
section. Show amendments to the text in terms of the latest permanent version of the section that has been
filed with the code reviser.

(2) If a section to be amended has been exempted from publication under RCW 34.05.210 and is not
published in the WAC, in later orders amending or repealing the section refer to it by the original agency
order and secfion number or other appropriate description,

IStatutory Authority: RCW 1.08.110, 34.05.356, 34.05.385, and 34.08.030. 00-18-001, § 1-21-110, filed 8/23/00, effective
12/31/00. Statutory Authority; RCW 34.05.385 and 34.08.030. 89-12-028 (Order 89-1}, § 1-21-110, filed 5/31/89.]

1-21-120
Underlining restricted.

Since RCW 34.05 395 requires the use of the legislature's bill-drafting style to show amendments in
previously adopted rules, underlined text may be used only to show new material added to an existing
section. Undetlining may not be used for emphasis, as it would not permit codification of the section in the
usual manner, ltalics or boldface may be used for emphasis. Consult with the office of the code reviser if in
doubt as to the proper method for indicating these styles.

[Statutory Authosity: RCW 1.08.110, 34.05.385, 1.08.001, and Executive Order 57-2. 06-16-019, § 1-21-120, filed 7/24/08,
effective 8/24/05. Statutery Authority: RCW 34.05.385 and 34.08.030. 89-12-028 (Order 89-1), § 1-21-120, filed 5/31/80]

1-21-130
Repealers.

To repeal one o more current sections, list them individually by citation and caption tnder a heading of
"REPEALER.” An entire chapter may be repealed section by section or as one complete unit. The first method
preserves the unrepealed section numbers for future use, while the second method eliminates the entire
chapter number from future use.

[Statutory Authority: RCW 34.05,3B5 and 34.08.030. 89-12-028 (Order 89-1), § 1-21-130, filed 5/31/89.]

1-21-140
Review of previously adopted rules.




When an agency is required under RCW 34.05.630 fo review permanent or emergency rules previously
adopted, the agency shall file notice of the review with the code reviser on a CR-104 form (review of
previously adopted rules). The agency shall file the original and six copies of the notice. Four copies will be
returned to the agency, three of which shali be delivered to the joint administrative rules review committee.
The notice is subject to the twenty-day requirement of RCW 34.05.320. The text of the nife under review is
not needed with this notice.

[Statutory Authority; RCW 1.08.110, 34.05.385, 1.08,001, and Executive Order 97-2. 06-16-018, § 1-21-140, fited 7/24/C8,
effective 8/24/06, Statutory Authority: RCW 1.08.110, 34.05.356, 34,05.385, and 34.08.030. 00-18-001, § 1-21-140, filed 8/23/00,
effective 12/31/00, Statutory Authority: RCW 34.05,385 and 34.08.030. 89-12-028 (Order 89-1), § 1-21-140, filed 5/31/89.]

1-21-150
Exemptions from publication.

Agency rules that are likely to be omitted from WAC publication by the office of the code reviser under the
authority of RCW 34.05.210, may, upon application by the agency to the office of the code reviser for an
exemption, be exempted by the office of the code reviser from the form and style requirements of this
chapter, other than requirements that are imposed by statute. An application for exemption must be made
" and approved before filing the rules.

[Statutory Authority: RCW 1.08,110, 34.05.3885, 1.08.001, and Execulive Order 97-2. 06-16-019, § 1-21-150, filed 7/24/08,
effective 8/24/06. Statutory Authority: RCW 34.05.385 and 34.08,030. 89-12-028 {Order 89-1), § 1-21-150, filed 5/31/89.]

1-21-160
Filing after office hours.

The office of the code reviser is open for the filing of agency rule-making notices and orders from 8:00 a.m.
to 4:00 p.m., Monday through Friday, except legal holidays.

An electronic filing system is available to ali state agencies seven days a week, twenty-four hours per
day. Each state agency must submit a registration letter before using this system.

The office of the code reviser delegates to the Washington state patrof the authority to accept at other
times the filing of orders adopting, amending, or repealing rules when the nature of the order requires their
immediate filing and/or effectiveness. To use this service, the agency may telephane the Washington state
patrol communications center at 360-586-1999. When your call is answered, reguest a zone 4 trooper and
arrange for receipt of the filing(s). The agency shall give the original and three copies of each filing to the
trooper. The trooper shall mark each copy with the trooper's name, badge number, date, and time and
arrange for all of the copies to be delivered to the office of the code reviser as early as possible on the next
business day. The agency filing the rules with the state patrol shall notify the office of the code reviser of the
filing by 9:00 a.m. on the hext business day after filing and arrange to receive the stamped copies.

{Statutory Authority: RCW 1.08.110 and 34.05.385. 09-14-023, § 1-21-160, filed 6/23/09, effective 8/1/09; 65-22-040, § 1-21-160,
filed 10/26/08, effective 11/26/06. Statutory Authority: RCW 1.08.110, 34.06.385, 1.08.001, and Executlve Order 87-2. 06-16-019,
§ 1-21-160, flled 712408, effective 8/24/06. Statutory Authority: RCW 1.06.110, 34.05.385, 34.08,020, 34.08.030 and 2001 ¢ 25,
01-20-080, § 1-21-18D, filed 10/3/01, effective 11/3/01. Statulory Authority: RCW 1.06.110, 34.05.356, 34.05.385, and 34.08.030.
00-18-001, § 1-21-180, fled 8/23/00, effective 12/31/00. Statutery Authority: RCW 34.06.385 and 34.08.050. 85-12-028 (Order 89-
1), § 1-21-160, filed 5/31/89.]
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1-21-170
Official forms.

Agéncies may obtain the following official forms from the office of the code reviser upon request:
(1) Form CR-101 Preproposal statement of inquiry
{2} Form CR-102 Proposed rule making
(3) Form CR~103 Rule-making order
(4) Form CR-104 Review of previously adopted rules

(5) Form CR-105 Expedited rule making.

[Statutory Authority: RCW 1.08.110, 34.05.3885, 1.08.001, and Executive Order 97-2. 06-16-019, § 1-21-170, filed 7/24/08,
effective 8/24/06. Statutory Authority: RCW 1.08.110, 34.05,385, 34.08.020, 34.08.03C and 2001 ¢ 25. 01-20-090, § 1-21-170,
filed 10/3/01, effective 11/3/01. Statutory Authority: RCW 1.08.110, 34.05.356, 34.05.385, and 34.08.030. 00-18-001, § 1-21-170,
filed 8/23/00, effective 12/31/00, Statutory Authority: RCW 1.08.110, 34.05.385, 34.08.020, 34.08.030, 34.05.230, 34.05.354 and
1007 ¢ 409 §§ 202 and 208, 97-15-035, § 1-21-170, filed 7/10/87, effective 7/27/97. Statutory Autharity: RCW 1.08.110,
34.05,385, 34,08.020, 34,08.030, 34.05.310, 34.05.320 and 1985 c 403 §§ 701 and 704. 85-17-070, § 1-21-170, filed 8/17/85,
effective 9/17/95. Statutory Authority; RCW 1.08.110, 34.05.385, 34.08.030 and 34.05.310 as amended by 1994 ¢ 249 § 1. 84-12-
075, § 1-21-170, filed 5/31/94, effective 6/9/94. Stalutory Authority: RCW 34.05.385 and 34.08.030. 88-12-028 (Order 89-1), § 1-
21-170, filed 5/31/89.]

1-21-180
Rule-making activity report.

To implement RCW 1.08.112, agencies shall supply the information required by RCW 1.08.112 (1)(a)
through (f) and (i) by completing the appropriate paris of the CR-103 form. Agencies shall report information
required by RCW 1.08.112 (1)}(g) and (h} by a memorandum on agency letterhead fo the office of the code
reviser.

[Statutory Authority: RCW 1.08.110, 34.05.385, 1.08.001, and Executive Order 97-2, 06-16-019, § 1-21-180, fited 7/24/08,
effective 824/06. Statutory Authority: RCW 1.08.110, 34.05.385, 34.08.020, 34.08.030, 34.05,230, 34.05.354 and 1897 ¢ 400 §§
202 and 208, 97-15-035, § 1-21-189, filed 7/110/97, effective 7/27/87. Statutory Authority: RCW 1.08.110, 34,05.385, 34.08.0620,
34.08.030, 34.05.310, 34.05.320 and 1995 ¢ 403 §§ 701 and 704, 95-17-070, § 1-21-180, filed 8/17/95, effective 9/17/95]




34.05.220
Rules for agency procedure — Indexes of opinions and

statements.

(1) In addition fo other rule-making requirements imposed by law:

{a) Each agency may adopt rules governing the formal and informal procedures prescribed or authorized
by this chapter and rules of practice before the agency, fogether with forms and instructions. if an agency
has not adopted procedural rules under this section, the model rules adopied by the chief administrative law
judge under RCW 34.05.250 govern procedures before the agency.

(b) To assist inferested persons dealing with it, each agency shall adopt as a rule a description of s
organization, stating the general course and method of its opsrations and the methods whereby the public
may obtain information and make submissions or requests. No person may be required to comply with
agency procedure not adopted as a rule as herein required.

(2) To the extent not prohibited by federal law or regulation, nor prohibited for reasons of confidentiality
by state law, each agency shall keep on file for public inspection all final orders, decisions, and opinions in
adjudicative proceedings, interpretive statements, policy statements, and any digest or index to those
orders, decisions, opinions, or statements prepared by or for the agency.

(3) No agency order, decision, or opinion is valid or effective against any person, nor may it be invoked
by the agency for any purpose, unless it is available for public inspeclion. This subsection is not applicable
in favor of any person who has actual knowledge of the order, decision, or opinion. The agency has the
burden of proving that knowledge, but may meet that burden by proving that the person has been properly
served with a copy of the order.

{4) Each agency that is authorized by law fo exercise discretion in deciding individual cases is
encouraged to formalize the general principles that may evolve from these decisions by adopting the
pr‘mciples as rules that the agency will follow untif they are amended or repealed.

(5) To the extent practicable, any rule proposed or adopted by an agency shouid be clearly and simply
stated, so that it can be undersiood by those required to comply.

(6) The departments of employment security, labor and industries, ecology, and revenue shall develop
and use a notification process to communicate information to the public regarding the postadoption notice
required by RCW 34.05.362.

[2003 ¢ 246 § 2, 1994 ¢ 249 § 24, 1989 ¢ 175 § 4, 1988 ¢ 288 § 202; 1981 ¢ 67 § 13, 1867 ¢ 237 § 2, 1859 c 234 § 2. Formerly
RCW 34.04,020]

Notes:

Finding -- 2003 c 246: See note following RCWV 34.05,362.

Severability -- Application -~ 1994 ¢ 249: See notes following RCW
34.05.310.

Effective date -- 1989 c 175; See note following RCW 34.05.010.

Effective dates -- Severability -- 1981 ¢ 67: See notes following RCW
34.12.010.




i

34.05.230
Interpretive and policy statements.

(1) An agency is encouraged to advise the public of its currert opinions, approaches, and likely courses of
action by means of interpretivé or policy statements. Current interpretive and policy statements are advisory
only. To better inform and involve the public, an agency is encouraged to convert long-standing interpretive
‘and policy statements into rules.

(2) A person may petition an agency requesting the conversion of interpretive and policy statements into
rules. Upon submission, the agency shall notify the joint administrative rules review committee of the
pelition. Within sixty days after submission of a petition, the agency shail either deny the petition in writing,
stating its reasons for the denial, or initiate rule-making proceedings in accordance with this chapter.

(3) Each agency shall maintain 4 roster of interested persons, consisting of persons who have requested
in writing to be nofified of all interpretive and policy statements issued by that agency. Each agency shall
update the roster periodically and efiminate persons who do not indicate a desire to confinue on the roster.
Whenever an agency issues an interpretive or policy statement, it shall send a copy of the statement to each
person listed on the roster. The agency may charge a nominal fee to the interested person for this service.

(4) Whenever an agency issues an interpretive or policy statemnent, it shall submit to the code reviser for
publication in the Washington State Register a statement describing the subject matter of the interpretive or
policy statement, and listing the person at the agency from whom a copy of the interpretive or policy
statement may be obtained.

[2004 ¢ 31§ 3;2001¢c25§1, 1097 ¢ 409 § 202; 1996 ¢ 206 § 12; 1695 c 403 § 702, 1988 ¢ 288 § 263.}
Notes:

Part headings -- Severability -- 1997 ¢ 409: See notes foliowing RCW
43.22.051.

Findings -- 1996 ¢ 206: See note following RCW 43.05.030.

Findings - Short title -- Intent -- 1995 ¢ 403: See note following RCW
34.05.328.

Part headings not law -- Severability -- 1995 ¢ 403: See RCW 43.05.903
and 43.05.904.

34.05.240
Declaratory order by agency — Petition.

(1) Any person may petition an agency for a declaratory order with respect to the applicability to specified
circumstances of a rule, order, or statute enforceable by the agency. The petition shall set forth facts and
reascns on which the petitioner relies to show:

(a) That uncertainty necessitating resolution exists;

(b} That there is actual controversy arising from the uncertainty such that a declaratory order will not be




merely an advisory opinion;
{c) That the uncertainty adversely affects the petitioner,

(d) That the adverse effect of uncertainty on the petitioner outweighs any adverse effects on others or on
the general public that may likely arise from the order requested; and

(e) That the petition complies with any additional reguirements established by the agency under
subsection (2) of this section,

() Each agency may adopt rules that provide for: (a) The form, contents, and filing of petitions for a
declaratory order; (b} the procedural rights of persons in relation thereto; and (c) the disposition of those
petitions. These rules may include a description of the classes of circumstances in which the agency will not
enter a declaratory order and shall be consistent with the public interest and with the general policy of this
chapter to facifitate and encourage agencies to provide reliable advice.

(3) Within fifteen days after receipt of a petition for a declaratory order, the agency shall give notice of the
petition to all persons to whom nofice is reguired by law, and may give notice to any other person it deems
desirable,

{4) RCW 34.05.410 through 34.05.494 apply to agency proceedings for declaratory orders only fo the
extent an agency so provides by rule or order.

(5) Within thirty days after receipt of a petition for a declaratory order an agency, int writing, shall do one
of the following:

(a) Enter an order declaring the appiicability of the statute, rule, or order in question to the specified
circumstances;

(b) Set the matter for specified proceedings to be held no more than ninety days after receipt of the
petition; -

(c) Set a specified time no more than ninety days after receipt of the petition by which it will enter a
declaratory order; or

(d) Decline to enter a declaratory order, stating the reasons for its action.

{6) The time limits of subsection (5) (b) and (c) of this section may be extended by the agency for good
cause.

(7) An agency may not enter a declaratory order that would substantially prejudice the rights of a person
who would be a necessary party and who does not consent in writing to the determination of the matter by a
declaratory order proceeding.

(8) A declaratory order has the same status as any other order entered in an agency adjudicative

proceeding. Each declaratory order shall contain the names of all patties to the proceeding on which it is
based, the particular facts on which it is based, and the reasons for its conclusions.

{1988 ¢ 288 § 204; 1959 ¢ 234 § 8. Formerly RCW 34,04.080.]

34.05.250
Model rules of procedure.
The chief administrative law judge shall adopt model rules of procedure appropriate for use by as many

agencies as possible. The model rules shall deal with all general functions and duttes performed in common
by the various agencies. Each agency shall adopt as much of the model rules as is reasonable under its




circumstances. Any agency adopting a rule of procedure that differs from the model rules shall include inthe
order of adoption a finding stating the reasons for variance.

11986 ¢ 288 § 205.]

34.05.260
Electronic distribution.

(1) In order to provide the greatest possible access to agency documents to the most people, agencies are
encouraged to make their rule, interpretive, and policy information available through electronic distribution as
well as through the regular mail. Agencies that have the capacity fo transmit electronically may ask persons
who are on mailing lists or rosters for copies of interpretive statements, policy statements, preproposal
statements of inquiry, and other similar notices whether they would like to receive the nofices electronically.

(2) Electronic distribution fo persons who request it may substitute for mailed copies related to rule
making or policy or interpretive statements. If a notice is distributed electronically, the agency is not reguired
to transmit the actual notice form but must send all the information contained in the nofice.

(3) Agencies which maintain mailing lists or rosters for any notices relating to rule making or policy or
interpretive statements may establish different rosters or lists by general subject area.

[1997 ¢ 126 § 1)

34.05.270
Agency web sites for rule-making information.

Within existing resources, each state agency shall maintain a web site that contains the agency's rule-
making information. A direct link to the agency's rule-making page must be displayed on the agency’s
homepage. The rule-making web site shall include the complete text of all proposed rules, emergency rules,
and permanent rules proposed or adopted within the past twelve months, or include a direct link to the index
page on the Washington State Register web site that contains finks to the complete text of all proposed
rules, emergency rules, and permanent rules proposed or adopted within the past twelve months by that
state agency. For proposed rules, the time, date, and place for the rule-making hearing and the procedures
and fimelines for submitting written comments and supporiing data must be posted on the web site.

{2009¢c93§1)

o Rl endng pmceduwes

P

34,05.310 N
Prenotice inquiry — Negotiated and pilot rules.

(1) To meet the intent of providing greater public access to administrative rule making and to promote
consensus among interested parties, agencies shall solicit comments from the public on a subject of
possible rule making before filing with the code reviser a notice of proposed rule making under RCW
34 .05.320. The agency shall prepare a statement of inquiry that:

(a) Identifies the specific statute or statutes authorizing the agency to adopt rules on this subject;




{b) Discusses why rules on this subject may be needed and what they migh! accomplish;

{c) |dentifies other federal and state agencies that regulate this subject, and describes the process
whereby the agency would coordinate the contempiated rule with these agencies;

(d) Discusses the process by which the rule might be developed, including, but not limited to, negotiated
rule making, piiot rule making, or agency study;

(e) Specifies the process by which interested parties can effectively parficipate in the decision to adopt a
new rule and formulation of a proposed rule before its publication.

The statement of inquiry shall be filed with the code reviser for publication in the state register at least
thirty days before the date the agency files notice of proposed rule making under RCW 34.05,320 and the
statement, or a summary of the information contained in that statement, shall be sent fo any party that has
requested receipt of the agency's statements of inguiry.

(2) Agencies are encouraged to develop and use new procedures for reaching agreement among
interested parties before publication of notice and the adoption hearing on a proposed rule. Examples of
new procedures include, but are not limited to:

(a) Negotiated rule making by which representatives of an agency and of the interests that are affected
by a subject of rule making, including, where appropriate, county and city representatives, seek to reach
consensus on the terms of the proposed rule and on the process by which it is negotiated;, and

(b) Pilot rule making which includes testing the feasibility of complying with or administering draft new
rules or draft amendments to existing rules through the use of volunteer pilot groups in various areas and
circurnstances, as provided in RCW 34.05.313 or as otherwise provided by the agency.

(3)(a) Ant agency must make a determinafion whether negotiated rule making, pilot rule making, or
another process for generating participation from interested parties prior to development of the rule is

appropriate.

(b) An agency must include a written justification in the rule-making file if an opporiunity for interested
parties fo parficipate in the rule-making process prior to publication of the proposed rule has not been
provided,

{4) This section does not apply to:
{a) Emergency rules adopted under RCW 34.05.350;

(b) Rules relating only to internal governmental operations that are not subject to violation by a
nongovemment party;

{c) Rules adopting or incarporating by reference without material change federal statutes or regulations,
Washington state statutes, rules of other Washington state agencies, shoreline master programs other than
those programs governing shorelines of statewide significance, or, as referenced by Washington state law,
national consensus codes that generally establish industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopting or incorporating rule;

(d) Rules that only correct typographical errors, make address or name changes, or clarify language of a
rule without changing its effect;

(&) Rules the content of which is explicitly and specifically dictated by statute;
() Rules that set or adjust fees or rates pursuant fo legislative standards; or
(g) Rules that adopt, amend, or repeal:

(i) A procedure, practice, or requirement relating fo agency hearings; or

(ih A flling or related process requirement for applying to an agency for a license or permit.




[2004 c31§1,1995¢c 403 § 301, 1994 c 249§ 1;1993¢c 202 § 2, 1989 c 175 § 5, 1988 ¢ 288 § 301.]

Notes:

Application -- 1995 ¢ 403 §§ 201, 301-305, 401-405, and 801: See note
following RCW 34.05.328.

Findings -~ Short titie -- Intent -- 1995 ¢ 403: See note following RCW
34.05.328.

- Part headings not law -- Severability -- 1995 ¢ 403: See RCW 43.05.803
and 43.05.904.

Severability -- 1994 ¢ 249: "If any provision of this act or its application to any
person or circumstance is held invalid, the remainder of the act or the application
of the provision to other persons or circumstances is not affected." [1994 ¢ 249 §
381]

Application -- 1994 ¢ 249: "This act applies prospectively only and not
retroactively.” [1994 ¢ 249 § 36.]

Finding -- Intent -- 1993 ¢ 202: "The legislature finds that while the 1888
Administrative Procedure Act expanded public participation in the agency rule-
making process, there continue to be instances when participants have
developed adversarial relationships with each other, resuiting in the inability to
identify all of the issues, the failure to focus on solutions to problems,
unnecessary delays, litigation, and added cost o the agency, affected parties,
and the public in general.

When interested parties work together, it is possible to negotiate development
of a rule that is acceptable to all affected, and that conforms fo the intent of the
statute the rule is intended to implement.

After a rule is adopted, unanticipated negative impacts may emerge.
Examples include excessive costs of administration for the agency and
compliance by affected parties, fechnical conditions that may be physically or
economically unfeasible fo meet, problems of interpretation due io lack of clarity,
and reporting requirements that duplicate or conflict with those already in place.

It is therefore the intent of the legisiature to encourage flexible approaches to
developing administrative rules, including but not limited to negotiated ruie
making and a process for testing the feasibility of adopted rules, ofien called the
pilot rule process. However, nothing in chapter 202, Laws of 1993 shall be
construed to create any mandatory duty for an agency to use the procedures in
RCW 34.05.310 or 34.05.313 in any particular instance of rule making. Agencies
shall determine, in their discretion, when it is appropriate to use these




procedures.” [1993 ¢ 202 § 1.]
Effective date -- 1989 ¢ 175: See note following RCW 34.05.010.

Rules coordinator duties regarding business: RCW 43.17.310.

TR T S T

34.05.312
Rules coordinator.

Each agency shall designate a rules coordinator, who shall have knowledge of the subjects of rules being
proposed or prepared within the agency for proposal, maintain the records of any such action, and respond
to public inquiries about possible, proposed, or adopted rules and the identity of agency personnel working,
reviewing, or commenting on them. The office and maifing address of the rules coordinator shall be
published in the state register at the time of designation and maintained thereafter on the code reviser web
site for the duration of the designation. The rules coordinator may be an employee of ancther agency.

[2007 c 456 § 4; 2003 c 246§ 4, 1983 c 202§ 3}

Notes:

Finding ~- 2003 ¢ 246: See note following RCW 34.05.362.

Finding -- Intent -- 1993 ¢ 202: See note following RCW 34.05.310.

34.05.313
Feasibility studies — Pilot projects.

(1) During the development of a rule or after its adoptton, an agency may develop methads for measuring or
testing the feasibility of complying with or administering the rule and for identifying simple, efficient, and
economical alternatives for achieving the goal of the rule. A pilot project shall include public notice,
parficipation by volunteers who are or will be subject to the rute, a high level of involvement from agency
management, reasonable completion dates, and a process by which one or more parties may withdraw from
the process or the process may be terminated. Volunteers who agree 1o test a rule and aftempt to meet the
requirements of the draft rule, to report pertodically to the proposing agency on the extent of their abiiity to
meset the requirements of the draft rule, and fo make recommendations for improving the draft rule shall not
be obligated to comply fully with the rule being tested nor be subject to any enforcement action or other
sanction for failing to comply with the requirements of the draft ruie.

{2) An agency conducting a pilot rule project authorized under subsection (1) of this section may waive
one or more provisions of agency rules otherwise applicable to participants in such a pilot project if the
agency first determines that such a waiver is in the public interest and necessary to conduct the project,
Such a waiver may be only for a stated period of fime, not to exceed the duration of the project.

{3) The findings of the pilot project should be widely shared and, where appropriate, adopted as
amendments to the rule.




(4) ¥f an agency conducts a pilot rule project in lieu of meeting the requirements of the regulatory fairness
act, chapter 18,85 RCW, the agency shall ensure the following conditions are met:

(a) If over ten small businesses are affected, there shall be at least ten small businesses in the test group
and at least one-half of the volunteers parficipating in the pilot test group shall be small businesses.

(b)) If there are at least one hundred businesses affected, the participation by small businesses in the
test group shall be as follows:

{A) Not less than tWenty percent of the small businesses must employ twenty-six o fifty employees;

(B) Not less than twenty percent of the small businesses must employ eleven to twenty-six employees;
and

(C) Not less than twenty percent of the small businesses must employ zero to ten employees.

(il) If there do not exist a sufficient number of small businesses in each size category set forth in (b)) of
this subsection willing to participate in the piiot project to meet the minimum requirements of that subsection,
then the agency must comply with this section to the maximum extent practicable.

{¢) The agency may not terminate the pilot project before compietion.

(d) Before filing the notice of proposed rule making pursuant to RCW 34.05.320, the agency must
prepare a report of the pilot rule project that includes:

(i) A description of the difficulties small businesses had in complying with the pilot rule;

(if) A list of the recommended revisions to the rule to make compliance with the rule easler or to reduce
the cost of compliance with the rule by the small businesses participating in the pilot rule project;

(i) A written statement explaining the options it considered to resolve each of the difficulties described
and a statement explaining its reasons for not inciuding a recommendation by the pilot test group to revise
the rule; and

(iv) If the agency was unable to meet the requirements set forth in (b)(i) of this subsection, a written
explanation of why it was unable to do so and the steps the agency took to include small businesses in the
pifot project.

{1905 ¢ 403 § 303; 1993 ¢ 202 § 4.]

Notes:

Application -- 1995 ¢ 403 §§ 201, 301-305, 401-405, and 801: See note
following RCWV 34.05.328.

Findings — Short title -~ Intent -- 1995 ¢ 403: See note following RCW
34.05.328.

Part headings not law -- Severability -- 1995 ¢ 403: See RCW 43.05.903
and 43.05.804.

Finding - Intent -- 1993 ¢ 202: See note following RCW 34.05.310.




34.05.314 \ '3 [‘b w‘\%|

Rules development agenda, AN Codl @Q)’U\%Q/@

Each state agency shall prepare a semiannual agenda for rules under development. The agency shall file
the agenda with the code reviser for publication in the state register not later than January 31st and July
31st of each year, Not later than three days after its publication in the state register, the agency shall send a
copy of the agenda to each person who has requested receipt of a copy of the agenda. The agency shall
also submit the agenda to the director of financial management, the rules review committee, and any other
state agency that may reasonably be expected to have an interest in the subject of rules that will be
developed.

(1997 c 409 § 206.]

Notes:

Part headings -- Severability -- 1997 ¢ 409: See notes following RCW
43.22.051.

34.05.315
Rule-making docket.

(1) Each agency shall maintain a current public rule-making docket. The rule-making docket shall contain
the information specified in subsection (3) of this section.

{2) The rule-making docket shall contain a listing of each pending rule-making proceeding. A rute-making

proceeding is pending from the fime it is commenced by publication of a notice of proposed rule adoption
under RCW 34.05.320 untit the proposed rule is withdrawn under RCW 34.05.335 or is adopled by the

agency.
{3) For each rule-making proceeding, the docket shall indicate all of the following:
(&) The name and address of agency persorinel responsible for the proposed rule;
(b) The subject of the proposed rude;

(c} A citation to all notices relating to the proceeding that have been published in the state register under
RCW 34.05.320;

(d) The place where writien submissions about the proposed rule may be inspected;
(e) The ime during which written submissions will be accepted;

(f) The current timetable established for the agency proceeding, inciuding the time and place of any rule-
making hearing, the date of the rule's adoption, filing, publication, and its effective date.

[1989 ¢ 175 § 6; 1988 ¢ 286 § 302.]

Notes:

Effective date -- 1989 ¢ 175: See note following RCW 34.05.010.




34.05.320
Notice of proposed rule — Contents — Distribution by agency —
Institutions of higher education.

(1) At least twenty days before the rule-making hearing at which the agency receives public comment
regarding adoption of a rule, the agency shall cause notice of the hearing fo be published in the state
register. The publication constitutes the proposal of a rute. The notice shall include all of the following:

(a) A titie, a description of the rule's purpose, and any other informaticn which may be of assistance in
identifying the rule or its purpose;

(b) Citations of the statutory authority for adopting the rule and the specific statute the rule is infended to
implement;

{c) A short explanation of the rule, its purpose, and anficipated effects, including in the case of a proposal
that would modify existing rules, a short description of the changes the proposal would make, and a
statement of the reasons supporting the proposed action;

(d) The agency personnel, with their office location and telephone number, who are responsible for the
drafting, implementation, and enforcement of the rute;

(e) The name of the person or organization, whether private, public, or governmental, proposing the rule;

(fy Agency comments or recommendations, if any, regarding statutory language, implementation,
enforcement, and fiscal matters pertaining to the rule;

(g) Whether the rule is necessary as the result of federal law or federal or state court action, and if so, a
citation to such law or court decision;

(h) When, where, and how persons may present their views on the proposed rule;
(i The date on which the agency intends to adopt the rule;

(i A copy of the small business economic impact statement prepared under chapter 19.85 RCW, oran
explanation for why the agency did not prepare the statement;

(k) A statement indicating whether RCW 34.05.328 applies to the rule adoption; and

(b If RCW 34.05.328 does apply, a statement indicating that a copy of the preliminary cost-benefit
analysis described in RCW 34.05.328(1)(c) is available.

(2)(a) Upon filing notice of the proposed rule with the code reviser, the adopting agency shall have copies
of the notice on file and available for public inspection. Except as provided in (b} of this subsection, the
agency shall forward three copies of the notice to the rules review committee.

{b) A pilot of at least ten agencies, including the departments of fabor and industries, fish and wildiife,
revenue, ecology, retirement systems, and health, shail file the copies required under this subsection, as
well as under RCW 34.05.350 and 34.05.353, with the rules review committee electronically for a pericd of
four years from June 10, 2004. The office of regulatory assistance shall negotiate the details of the pilot
among the agencies, the legislature, and the code reviser.

(3) No later than three days after its publication in the state register, the agency shall cause either a copy
of the notice of proposed rule adoption, or a summary of the information contained on the nofice, to be
mailed to each person, city, and county that has made a request to the agency for a malled copy of such
notices. An agency may charge for the actual cost of providing a requesting party mailed copies of these
notices.




(4) In addition to the notice required by subsections (1) and (2) of this section, an institution of higher
education shall cause the nofice to be published in the campus or standard newspaper of the insfitution at
least seven days before the rule-making hearing.

[2004 ¢ 31§ 2, 2003 c 165§ 1; 1995 c 403 § 302; 1994 c 240 § 14; 1902 £ 197 § 8; 1083 ¢ 175 § 7; 1988 ¢ 288 § 303; 1982 ¢
221 §2;,1982¢c6 §7;1980¢c 186 § 10; 1977 ex.s. c 84 § 1. Formerly RCW 34.04.045 ]

Notes:

Application -- 1995 ¢ 403 §§ 201, 301-305, 401-405, and 801: See note
following RCW 34.05.328.

Findings -- Short fitle -- Intent -- 1995 ¢ 403: See note following RCW
34.05.328.

Part headings not law -- Severability -- 1995 ¢ 403: See RCW 43.05.903
and 43.05.904.

Severability -- Application -- 1994 ¢ 249: See notes following RCW
34.05.310.

Effective date -- 1989 ¢ 175: See note following RCW 34.05.010.

Severability -- 1982 ¢ 6: See RCW 19.85.900.

Severability -- 1880 ¢ 186: "If any provision of this 1980 act or its application
to any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.”
[1980 c 186 § 29.]

Expedited adoption: RCW 34.05.353.

Small business economic impact statement -- Purpose -- Contents: RCW
19.85.040.

34.05.322
Scope of rule-making authority.

For rules implementing statutes enacted after July 23, 1895, an agency may not rely solely on the section of
law stating a statute's intent or purpose, or on the enabling provisions of the statute establishing the agency,
or on any combination of such provisions, for its statutory authority to adaopt the rule. An agency may use the
statement of intent or purpose or the agency enabling provisions to interpret ambiguities in a statute's other
provisions.

[1995 ¢ 403 § 118




Notes:

Findings -- Short title -- Intent -- 1985 ¢ 403: See note following RCW
34.05.328.

Part headings not law -- Severability -- 1995 ¢ 403: See RCW 43.05.803
and 43.05,904.

34.05.325
Public participation — Concise explanatory statement.

{1) The agency shail make & good faith effort to insure that the information on the proposed rule published
pursuant to RCW 34.05.320 accurately reflects the rule to be presented and considered at the oral hearing
on the rule. Written comment about a proposed rule, including supporting data, shall be accepted by an
agency if received no later than the ime and date specified in the notice, or such later time and date
esfablished at the rule-making hearing.

{2) The agency shall provide an opportunity for oral comment to be received by the agency in a rule-
making hearing.

(3) if the agency possesses equipment capable of receiving telefacsimile transmissions or recorded
telephonic communications, the agency may provids in its notice of hearing filed under RCW 34.05.320 that
interested parties may comment on proposed rules by these means. If the agency cheooses to receive
comments by these means, the notice of hearing shall provide instructions for making such comments,
including, but not limited to, appropriate telephone numbers to be used; the date and time by which
comments must be received; required methods to verify the receipt and authenticity of the comments; and
any limitations on the number of pages for telefacsimile transmission comments and on the minutes of tape
recorded comments. The agency shall accept comments received by these means for inclusion in the official
record if the comments are made in accordance with the agency's instructions.

{4) The agency head, a member of the agency head, or a presiding officer designated by the agency
head shall preside at the rule-making hearing. Rule-making hearings shall be open to the public. The agency
shall cause a record to be made of the hearing by stenegraphic, mechanicai, or electronic means.
Regardiess of whether the agency head has delegated rule-making authority, the presiding official shall
prepare a memorandum for consideration by the agency head, summarizing the contents of the
presentations made at the rule-making hearing, unless the agency head presided or was present at
substantially all of the hearings. The summarizing memorandum is a public document and shall be made
available to any person in accordance with chapter 42.58 RCW.

{8} Rule-making hearings are legislative in character and shalt be reasonably conducted by the presiding
official to afford inferested persons the opportunity to present comment individually. Al comments by alt
persons shall be made in the presence and hearing of other attendees. Written or electronic submissions
may be accepted and included in the record. Rule-making hearings may be continued fo a later time and
place established on the record without publication of further notice under RCW 34.05.320.

{6)(a) Before it files an adopted rule with the code reviser, an agency shall prepare a concise explanatory
statement of the rule:

(i) identifying the agency's reasons for adopting the rule;

(i) Describing differences batween the text of the proposed rule as published in the register and the text
of the rule as adopted, other than editing changes, stafing the reasons for differences; and

(i) Summarizing all comments received regarding the proposed rule, and responding to the comments




by category or subject matter, indicating how the final rule refiects agency consideration of the comments, or
why it fails to do so.

{b) The agency shall provide the concise explanatory statement to any person upon request or from
whom the agency received comment.

{2000 336 § 1, 2005 c 274 § 262; 1998 c 125 § 1; 1995 ¢ 403 § 304, 1994 ¢ 240§ 7, 1992 ¢ 67 § 1; 1988 c 288 § 304]

Notes:

Part headings not law -- Effective date--2005 ¢ 274: See RCWY 42.56.901
and 42.56.902.

Application -- 1995 ¢ 403 §§ 201, 301-305, 401-405, and 801: See note
following RCWY 34.05.328. '

Findings -- Short title -- Intent -- 1995 ¢ 403: See note following RCW
34.05,328.

Part headings not [aw -- Severability -- 1995 ¢ 403: See RCW 43.05.903
and 43.05.904.

Severability -- Application -- 1994 ¢ 249: See notes following RCW
34.05.310.

34.05.328
Significant legislative rules, other selected rules..

(1) Before adopting a rule described in subsection (5} of this section, an agency shall:
(a) Clearly state in detail the general goals and specific objectives of the statute that the rule implements;

{b) Determine that the rule is needed to achieve the general goals and specific objectives stated under
{a) of this subsection, and ahalyze altemnalives to rule making and the consequences of not adopting the
rute;

{c) Provide notification in the notice of proposed rule making under RCW 34.05.320 that a preliminary
cost-benefit analysis is available. The preliminary cost-benefit analysis must fulfill the requirements of the
cost-benefit analysis under (d) of this subsection. If the agency files a supplemental notice under RCW
34.05.340, the supplemental notice shall include notification that a revised preliminary cost-benefit analysis
is available. A final cost-benefit analysis shali be available when the rule is adopted under RCW 34.05.360;

{d) Determine that the probable benefits of the rule are greater than its probable costs, taking into
account both the qualitative and guantitative benefits and costs and the specdific directives of the statute
being implemented;

{e) Determine, after considering alternative versions of the rule and the analysis required under (b), (c),
and {d) of this subsection, that the rule being adopted is the least burdensome alternafive for those required
to comply with it that will achieve the general goals and specific objectives stated under (a) of this
subsection;




(f) Determine that the rule does not require those to whom it applies to take an action that violates
requiremenits of another federal or state law,

(g) Determine that the rule does not impose more stringent performance requirements on private entities
than on public entities unless required to do so by federal or state law;

(h) Determine if the rule differs from any federal regulation or statute applicable to the same activity or
subject matter and, if so, determine that the difference is justified by the following:

(i) A state statute that explicily allows the agency to differ from federal standards; or

(il Substantial evidence that the difference is necessary to achieve the general goals and specific
objectives stated under (a) of this subsection; and

(i) Coordinate the rule, to the maximum extent practicable, with other federal, state, and local laws
applicable to the same activity or subject matter.

(2) In making its determinations pursuant to subsection (1)(b) through (h) of this section, the agency shall
place in the rule-making file documentation of sufficient quantity and quality so as to persuade a reasonable
person that the determinations are justified.

(3) Before adopting rules described in subsection (5) of this section, an agency shall place in the rule-
making file a rule implementation plan for rules filed under each adopling order. The plan shalt describe how
the agency intends to:

{a) Implement and enforce the rule, including a description of the resources the agency intends to use;
(b) Inform and educate affected persons about the rule,
{c) Promote and assist voluntary compliance; and

(d) Evaluate whether the rule achieves the purpose for which it was adopted, including, to the maximum
extent practicable, the use of interim milestones to assess progress and the use of objectively measurable
outcomes.

(4) After adopting a rule described in subsection (5) of this section regulating the same activity or subject
matier as another provision of federal or state law, an agency shall do all of the following:

(a) Provide to the *business assistance center a list cifing by reference the other federal and state laws
that regulate the same activity or subject matter,

(b} Coordinate implementation and enforcement of the rule with the other federal and state entities
regulating the same activity or subject matter by making every effort to do one or more of the following:

{i) Deferring to the other entity;
(iiy Designating a lead agency; or

(ifi) Entering into an agreement with the other enfities specifying how the agency and entities will
coordinate implementation and enforcement.

If the agency is unable to comply with this subsection (4)(b), the agency shall report to the legisiature
pursuant fo (¢) of this subsection;

{¢) Report to the joint administrafive rules review commitiee:

(i) The existence of any overlap or duplication of other federal or state laws, any differences from federal
law, and any known overlap, duplication, or conflict with local laws; and

(i) Make recommendations for any legislation that may be necessary to eliminate or mitigate any adverse
effects of such overlap, duplication, or difference.




(5)(a) Except as provided in (b) of this subsection, this section applies to:

(i) Significant legislative rules of the departments of ecology, labor and industries, health, revenue, social
and health services, and natural resources, the employment security depariment, the forest practices board,
the office of the instrance commissioner, and to the legislative rules of the depariment of fish and wildiife
implementing chapter 77.55 RCW, and

(i) Any rule of any agency, if this section is voluntarily made applicabie to the rule by the agency, or is
made applicable to the rule by a majority vote of the joint administrative rules review committee within forty-
five days of receiving the notice of proposed rule making under RCW 34.05.320. ‘P\{\ .

B ths
{b) This section does not apply to: o ,
olunbnly R this

(i) Emergency rules adopted under RCW 34.05.350;

(ii) Rules relating only to internal governmental operations that are not subject to violation by a % CKW /
nongovemment party;

(ifiy Rules adopting or incorporating by reference without material change federal statutes or regulations,
Washington state statutes, rules of other Washington state agencles, shoreline master programs other than
those programs governing shorelines of statewide significance, or, as refarenced by Washington state law,
national consensus codes that generally establish industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopting or incorporating rule;

(iv) Rules that only correct typographical errors, make address or name changes, or clarify language of a
rule without changing its effect; .

(v) Rules the content of which is explicitly and specifically dictated by statute;
(vi} Rules that set or adjust fees or rates pursuant to legislative standards; o

(vii} Rules of the depariment of social and health services relating only to client medical or financial
eligibility and rules concerning liability for care of dependents.

(c) For purposes of this subsection:

(i) A "procedural rule" is a rule that adopts, amends, or repeals (A) any procedure, practice, or
requirement relating to any agency hearings; (B) any filing or refated process requirement for making
application to an agency for a license or permit; or (C) any policy statement pertaining to the consistent
internal operations of an agency. '

(i) An “interpretive rule" is a rule, the violation of which does not subject a persen {0 a penalty or
sanction, that sets forth the agency's interpretation of statutory provisions it administers.

(ifl) A "significant legislative rule” is a rule other than a procedural or interpretive rule that (A) adopts
substantive provisicns of law pursuant to delegated legislative authority, the violation of which subjects a
violator of such rule to a penalty or sanction; (B} establishes, alters, or revokes any qualification or standard
for the issuance, suspension, or revocation of a license or permit; or (C) adopts a new, or makes significant
amendments to, a policy or regulatory program.

(d) In the notice of proposed rule making under RCW 34.05 320, an agency shall state whether this
section applies to the proposed rule pursuant to (a){i} of this subsection, or if the agency will apply this
section voluntarily.

(8) By January 31, 1996, and by January 31st of each even-numbered year thereafter, the office of
financial management, after consulting with state agencies, counties, and cities, and business, tabor, and
environmental organizations, shall report to the governor and the legislature regarding the effects of this
section on the regutatory system in this state. The report shail document:

{a) The rules proposed to which this seclion applied and to the extent possible, how compliahce with this
section affected the substance of the rule, if any, that the agency ultimately adopted;




{b) The costs incurred by state agencies in complying with this section;

(c} Any legal action maintained based upon the alleged failure of any agency to comply with this section,
the costs to the state of such action, and the result;

(d) The extent to which this section has adversely affected the capacity of agencies to fulfill their
legistatively prescribed mission;

(e) The extent to which this section has improved the acceptability of state rules fo thosa regulated; and

(N Any other information considered by the office of financial management to be useful in evalualing the
effect of this section.

[2003 ¢ 165 § 2; 2003 ¢ 39 § 13; 1997 ¢ 430 § 1; 1995 £ 403 § 201.]

Notes:

Reviser's note: *(1) The business assistance center and its powers and
duties were terminated June 30, 1995. RCW 43.31.083, 43.31.085, 43.31.087,
and 43.31.089 were repealed by 1993 ¢ 280 § 81, effective June 30, 1996.

(2) This section was amended by 2003 ¢ 39 § 13 and by 2003 ¢ 163 § 2, each
without reference to the other. Both amendments are incorporated in the
publication of this section under RCW 1.12.025(2). For rule of construction, see
RCW 1.12.025(1).

Findings -- Short titie - Intent -- 1995 ¢ 403: "(1) The legislature finds that:

(a) One of its fundamental responsibilities, to the benefit of all the citizens of
the state, is the protection of public health and safety, including health and safety
in the workplace, and the preservation of the extraordinary natural environment
with which Washington is endowed,;

(b) Essential to this mission is the delegation of authority to state agencies to
implement the policies established by the legislature; and that the adoption of
administrative rules by these agencies helps assure that these policies are
clearly understood, fairly applied, and uniformly enforced;

(c) Despite its importance, Washington's regulatory system must not impose
excessive, unreasonable, or unnecessary obligations; to do so serves only to
discredit government, makes enforcement of essential regulations more difficult,
and detrimentally affects the economy of the state and the well-being of our

citizens.

(2) The legislature therefore enacts chapter 403, Laws of 1995, to be known
as the regulatory reform act of 1995, to ensure that the citizens and environment
of this state receive the highest level of protection, in an effective and efficient
manner, without stifiing legitimate activities and responsible economic growth. To
that end, it is the intent of the legislature, in the adoption of chapter 403, Laws of




1995, that:

(a) Unless otherwise authorized, substantial policy decisions affecting the
public be made by those directly accountable to the public, namely the
legislature, and that state agencies not use their administrative authority to create
or amend regulatory programs;

(b) When an agency is authorized to adopt rules imposing obligations on the
public, that it do so responsibly: The ruies it adopts should be justified and
reasonable, with the agency having determined, based on common sense criteria
established by the legislature, that the obligations imposed are truly in the public
interest;

(c) Governments at all levels better coordinate their regulatory efforts to avoid
confusing and frustrating the public with overlapping or contradictory
requirements;

(d) The public respect the process whereby administrative rules are adopted,
whether or not they agree with the result: Members of the public affected by
administrative rules must have the opportunity for a meaningful role in their
development; the bases for agency action must be legitimate and clearly
articulated;

(e) Members of the public have adequate opportunity to challenge
administrative rules with which they have legitimate concerns through meaningful
review of the rule by the executive, the legislature, and the judiciary. While it is
the intent of the legislature that upon judicial review of a rule, a court should not
substitute its judgment for that of an administrative agency, the court shouid
determine whether the agency decision making was rigorous and deliberative;
whether the agency reached its result through a process of reason; and whether
the agency took a hard look at the rule before its adoption;

(f) In order to achieve greater compliance with administrative rules at less
cost, that a cooperative partnership exist between agencies and regulated parties
that emphasizes education and assistance before the imposition of penaliies;
and

(g) Workplace safety and health in this state not be diminished, whether
provided by constitution, by statute, or by rule." [1995 ¢ 403 § 1.]

Application -- 1995 ¢ 403 §§ 201, 301-305, 401-405, and 801: "Sections
201, 301 through 305, 401 through 405, and 801 of this act shall apply to all rule
making for which a statement of proposed rule making under RCW 34.05.320 is
filed after July 23, 1995." [1995 ¢ 403 § 1102.]

Part headings not law -- Severability -- 1995 ¢ 403: See RCW 43.05.903




and 43.05.904,

Expedited adoption: RCW 34.05.353.

34.05.330
Petition for adoption, amendment, repeal — Agency action —

Appeal.

(1) Any person may petition an agency requesting the adoption, amendment, or repeal of any rule, The
office of financial management shall prescribe by ruie the format for such petitions and the procedure for
their submission, consideration, and disposition and provide a standard form that may be used to petition
any agency. Within sixiy days after submission of a petifion, the agency shall either (a) deny the petition in
writing, stating (i) its reasons for the denial, specifically addressing the concerns raised by the petitioner,
and, where appropriate, (i) the allernative means by which it will address the concerns raised by the
petiioner, or (b) initiate rule-making proceedings in accordance with RCW 34.05.320.

{2) If an agency denies a petition to repeal or amend a rule submitted under subsection (1) of this
section, and the petition alieges that the rule is not within the intent of the legislature or was not adopted in
accordance with all applicable provisions of law, the person may petition for review of the rule by the joint
administrative rules review committee under RCW 34.05.655,

(3) if an agency denies a petition fo repeal or amend a rule submitied under subsection (1) of this
section, the pefitioner, within thirty days of the denial, may appeal the denial to the governor. The governor
shall immediately file notice of the appeal with the code reviser for publication in the Washington state
register. Within forty-five days after receiving the appeal, the governor shall either {a) deny the petition in
writing, stafing (i) his or her reasons for the denial, specifically addressing the concerns raised by the
petitioner, and, {ii) where appropriate, the alternative means by which he or she will address the concemns
raised by the petitioner; (b) for agencies listed in RCW 43.17.010, direct the agency to initiate rule-making
proceedings in accordance with this chapter; or (c) for agencies not listed in RCW 43.17.010, recommend
that the agency initiate rule-making proceedings in accordance with this chapter. The govemor's response fo
the appeal shall be published in the VWashington state register and copies shall be submitted {o the chief
clerk of the house of representatives and the secretary of the senate.

{4} In petitioning for repeal or amendment of a rule under this section, a person is encouraged to
address, among other concerns;

(a) Whether the rule is authorized;

(b) Whether the rule is needed;

{c) Whether the rule conflicts with or dupiicates other federal, state, or local laws;

{d} Whether alternatives to the rule exist that will serve the same purpose at less cost;

{e) Whether the rule applies differently to public and private entities;

(f) Whether the rule serves the purposes for which it was adoptad;

(g) Whether the costs imposed by the rule are unreasonable;

{h) Whether the ruie is clearly and simply stated;

{{y Whether the rule is different than a federal law applicable to the same activity or subject matter without
adequate justification; and




{j) Whether the rule was adopted according o ali applicable provisions of law.

{5) The *department of community, frade, and economic development and the office of financial
management shall coordinate efforts among agencies to inform the public about the existence of this ruies
review process.

{6) The office of financial management shall initiate the rule making required by subsection (1) of this
section by September 1, 1995.

{1998 c 280§ 5; 1996 c 318 § 1, 1995 © 403 § 703; 1988 ¢ 288 § 305; 1667 ¢ 237 § 5; 1950 ¢ 234 § 6, Formerly RCW 34,04.060.]

Notes:

*Reviser's note: The "department of community, trade, and economic
development" was renamed the "department of commerce" by 2009 ¢ 565.

Findings -- Short title -- Infent -- 1985 c 403: See note following RCW
34.05.328.

Part headings not law -- Severability -- 1995 ¢ 403: See RCW 43.05.903
and 43.05.904.

34.05.335
Withdrawal of proposal — Time and manner of adoption.

{1} A proposed rule may be withdrawn by the proposing agency at any fime before adoption. A withdrawn
rule may not be adopted unless it is again proposed in accordance with RCW 34.05.320.

{2) Before adopting a rule, an agency shall consider the wiitten and oral submissions, or any
memorandum summarizing oral submissions.

(3) Rules nof adopted and filed with the code reviser within one hundred eighty days after publication of
the text as last proposed in the register shall be regarded as withdrawn. An agency may not thereafter adopt
the proposed rule without refiling it in accordance with RCW 34.05.320. The code reviser shall give notice of
the withdrawal in the register.

(4) An agency may not adopt a rule before the fime established in the published nofice, or such later time
established on the record or by publication in the state register.

[1989 c 175 § 8, 1988 c 288 § 306; 1880 ¢ 186 § 11. Formerly RCW 34.04.048.]

Notes:

Effective date -- 1989 ¢ 175: See note following RCWY 34.05.010.

Severability -- 1980 ¢ 186: See note following RCW 34.05.320.




34.05.340
Variance between proposed and final rule.

(1) Unless it complies with subsection (3} of this section, an agency may not adopt a rule that is substantially
different from the rule proposed in the published notice of proposed rule adoption or a supplemental notica -
in the proceeding. If an agency contemplates making a substantial variance from a proposed rule described
in a published notice, it may file a supplemental notice with the code reviser meeting the requirements of
RCW 34.05.320 and reopen the proceedings for public comment on the proposed variance, or the agency
may withdraw the proposed rule and commence a new rule-making proceeding to adopt a substantially
different rule. If a new rule-making proceeding is commenced, relevant public comment received regarding
the initial proposed rulé shall be considered in the new proceeding.

(2) The following factors shall be considered in determining whether an adopted rule is substantially
different from the proposed rule on which it is based:

(a) The extent to which a reasonable person affected by the adopted rule would have understood that the
publiished proposed rule would affect his or her interests;

{b) The extent to which the subject of the adopted rule or the issues determined in it are substaniially
different from the subject or issues involved in the published proposed rule; and

(c) The extent to which the effects of the adopted rule differ from the effects of the published proposed
rule.

(3) If the agency, without filing a supplemental notice under subsection (1) of this section, adopts a rule
that varies in content from the proposed rule, the general subject matter of the adopted rule must remain the
same as the proposed rule. The agency shall briefly describe any changes, other than editing changes, and
the principal reasons for adopting the changes. The brief description shall be filed with the code reviser
together with the order of adoption for publication in the state register. Within sixty days of publication of the
adopted rule in the state register, any interested person may petifion the agency to amend any portion of the
adopted rule that is substantially different from the proposed rule. The petition shall briefly demonstrate how
the adopted rule is substantially different from the proposed rule and shall contain the text of the petitioner's
proposed amendment. For purposes of the petition, an adopted rule is substantially different if the issues
determined in the adopted rule differ from the issues determined in the proposed rule or the anticipated
effects of the adopted rule differ from those of the proposed tule. If the petition meets the requirements of
this subsection and RCW 34.05.330, the agency shall initiate rule-making proceedings upon the proposed
amendments within the time provided in RCW 34.05.330.

[1989 ¢ 175 § 9; 1988 c 288 § 307.]

Nofes:

Effective date -- 1989 ¢ 175: See note following RCW 34,05.010.

34,05.345
Failure to give twenty days notice of intended action — Effect.

Except for emergency rules adopted under RCW 34.05.350, when twenty days notice of intended action to
adopt, amend, or repeal a rule has not been published in the state register, as required by RCW 34.06.320,
the code reviser shall not publish such rule and such rute shall not be effective for any purpose.

[1988 ¢ 288 § 308; 1967 ¢ 237 § 4. Formerly RCW 34.04,027.}




34.05.350
Emergency rules and amendments.

(1) If an agency for good cause finds:

(a) That immediate adoption, amendment, or repeal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that observing the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be contrary to the public interest;

(b) That state or federal law or federal rule or a federal deadline for state receipt of federal funds requires
immediate adoption of a rule, or

(¢} In order to implement the requirements or reductions in appropriations enacted in any budget for fiscal
years 2009, 2010, or 2011, which necessitates the need for the immediate adoption, amendment, or repeat
of a rule, and that observing the fime requirements of notice and opportunity to comment upon adoption ofa
permanent rule would be contrary to the fiscal needs or requirements of the agency,

the agency may dispense with those requirements and adopt, amend, or repeal the rule on an emergency
basis. The agency's finding and a concise statement of the reasons for its finding shall be incorporated in the
order for adoption of the emergency rule or amendment filed with the office of the code reviger under RCW
34.05.380 and with the rules review committee.

(2) An emergency rule adopted under this section takes effect upon filing with the code reviser, uniess a
later date is specified in the order of adoption, and may not remain in effect for fonger than one hundred
twenty days after filing. Identical or substantially similar emergency rules may not be adopted in seqlence
unless conditions have changed or the agency has filed notice of its intent to adopt the rule as a permanent
rule, and is actively undertaking the appropriate procedures to adopt the rule as a permanent rule. This
section does not relieve any agency from compliance with any law requiring that its permanent rules be
approved by designated persons or bodies before they become effective.

(3) Within seven days after the rule is adopted, any person may petition the governor requesting the
immediate repeal of a rute adopted on an emergency basis by any department fisted in RCW 43,17.010.
Within seven days after submission of the petition, the govemor shall either deny the petition in writing,
stating his or her reasons for the denial, or order the immediate repeal of the rule. In ruling on the petition,
the govemor shall consider only whether the condifions in subsection (1) of this section were met such that
adoption of the rute on an emergency basis was necessary. If the govemor orders the repeal of the
emergency rule, any sanction imposed based on that rule is void. This subsection shall not be construed to
prohibit adoption of any rule as a permanent rule.

[2008 ¢ 550 § 1; 1994 ¢ 249 § 3; 1980 ¢ 175 § 10; 1988 ¢ 268 § 300; 1061 ¢ 324 § 4; 1977 ex.s. ¢ 240 §8,1959 ¢ 234 § 8.
Formerly RCW 34.04.030.]

Notes:

Effective date -- 2009 ¢ 559: "This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect immediately [May
19, 2009]." [2009 ¢ 558 § 2.]

Severability -- Application -- 1994 ¢ 249: See notes following RCW
34.05.310.




Effective date -- 1989 ¢ 175: See note following RCW 34.05.010.

Legislative affirmation -- Severability -- 1981 ¢ 324: See notes following
RCW 34.05.010.

Effective date -- Severability -- 1977 ex.s. ¢ 240: See RCW 34.08.905 and
34.08.910.

34.05.353
Expedited rule making.

{1) An agency may file nofice for the expedited adoption of rules in accordance with the procedures set forth
in this section for rules meeting any one of the folowing criteria:

(a) The proposed rules relate only to internal governmental operations that are not subject to violation by
a person;

{b) The proposed rules adopt or incorporate by reference without material change federal statutes or
regulations, Washington state statutes, rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of statewide significance, or, as referenced by
Washington state law, national consensus codes that generally establish industry standards, if the material
adopted or incorporated regulates the same subject matter and conduct as the adopting or incorporating
tule;

(c) The proposed rules only correct typographical errors, make address or name changes, or clarify
tanguage of a rule without changing its effect; .

{d) The content of the proposed rules is explicitly and specifically dictated by statute;

{e) The proposed rules have been the subject of negotiated rule making, pilot rule making, or some other
process that involved substantial participation by interested parties before the development of the proposed
rule; or

() The proposed rule is being amended after a review under RCW 34.05.328.

(2) An agency may file notice for the expedited repeal of rules under the procedures set forth in this
section for rules meeting any one of the following criteria:

{a) The statute on which the rule is based has been repealed and has not been replaced by another
statute providing statutory authority for the rule;

(b} The statute on which the ruie is based has been declared unconstitutional by a court with jurisdiction,
there is a final judgment, and no statute has been enacted to replace the unconstitutional statute;

() The rule is no longer necessary because of changed circumstances; or

(d) Other rules of the agency or of another agency govern the same activity as the rule, making the rule
redundant.

(3) The expedited rule-making process must foliow the requirements for rule making set forth in RCW
34.05.320, except that the agency is not required to prepare a small business economic impact statement
under RCW 19.85.025, a statement indicating whether the rule constitutes a significant legislative rule under
RCW 34.05.328(5)(c)(iii), or a significant legislafive rule analysis under RCW 34.05.328, An agency is not




required to prepare statements of inquiry under RCW 34.05.310 or conduct a hearing for the expedited rule
making. The notice for the expedited rule making must contain a statement in at feast ten-point type, that is
substantially in the following form:

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROCESS THAT WILL
ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEARINGS, PREPARE A SMALL
BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE RESPONSES TO THE CRITERIA FOR A
SIGNIFICANT LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING
PROCESS, YOU MUST EXPRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO
(INSERT NAME AND ADDRESS) AND RECEIVED BY (INSERT DATE).

(4) The agency shall send either a copy of the notice of the proposed expedited rule making, or a
summary of the information on the notice, to any person-who has requested notification of proposals for
expedited rule making or of regular agency rule making, as well as the joint administrative ruies review
committee, within three days after its publication in the Washington State Register. An agency may charge
for the actual cost of providing a requesting party mailed copies of these notices. The notice of the proposed
expedited rule making must be preceded by a statement substantially in the form provided in subsection (3)
of this section. The nofice must also include an explanation of the reasons the agency believes the
expedited rule-making process is appropriate.

(5} The code reviser shall publish the text of all rules proposed for expedited adoption, and the citation
and caption of all rules proposed for expedited repeal, along with the notice required in this section in a
separate section of the Washington State Register. Once the notice of expedited rule making has been
published in the Washington State Register, the only changes that an agency may make in the noticed
materials before their final adoption or repeal are to correct typographical errors.

(6) Any person may file a written objection to the expedited rule making. The objection must be fited with
the agency rules coordinator within forty-five days after the notice of the proposed expedited rule making
has been published in the Washington State Register. A person who has filed a written objection to the
expedited rule making may withdraw the objection.

(7) If no written objections to the expedited rule making are filed with the agency within forty-five days
after the notice of proposed expedited rule making is published, or if all objections that have been filed are
withdrawn by the persons filing the objections, the agency may enter an order adopfing or repealing the rule
without further notice or a public hearing. The order must be published in the manner required by this
chapter for any other agency order adopting, amending, or repealing a rule.

(8) if a written notice of objection to the expedited rule making is timely filed with the agency and is not
withdrawn, the notice of proposed expedited rule making published under this section is considered a
statement of inquiry for the purposes of RCW 34.05.310, and the agency may initiate further rule-making
proceedings in accordance with this chapter.

(9) As used in this section, "expedited rule making" Includes both the expedited adoption of rules and the
expedited repeai of rujes.

12004 ¢ 31 § 4; 2001 ¢ 25 § 2]

34.05.360
Order adopting rule, contents.




The order of adoption by which each rule is adopted by an agency shali contain all of the following:
{1} The date the agency adopted the rule;
{2} A concise statement of the purpose of the rule;
{3) A reference to all rules repealed, amended, or suspended by the rulg;
(4) A reference to the specific statutory or other authority authorizing adoption of the rule;

(5) Any findings required by any provision of law as a precondition to adoption or effectiveness of the
rule; and :

{6) The effective date of the rule if ofher than that specified in RCW 34.05.380(2).

[1988 ¢ 288 § 311.]
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34.05.362
Postadoption notice.

Either before or within two hundred days afier the effective date of an adopted rule that Imposes additional
requirernents on businesses the violation of which subjects the business to a penalty, assessment, or
administrative sanction, an agency identified in RCW 34.08,220(6) shall notify businesses affected by the
rule of the requirements of the rule and how to obtain technical assistance to comply. Notification must be
provided by e-mail, if possible, to every person ideniified to receive the postadoption nofice under RCW
34.05.220(8).

The notification must announce the rule change, briefly summarize the rule change, refer to appeal
procedures under RCW 34,05.330, and include a contact for more information. Failure to nofify a specific
business under this section does not invalidate a rule or waive the requirement to comply with the rule, The
requirements of this section do not apply to emergency rules adopted under RCW 34.05.350.

[2003¢246§3]

Notes:

Finding -- 2003 ¢ 246: "The legislature finds that many businesses in the
state are frustrated by the complexity of the regulatory system. The Washington
Administrative Code containing agency rules now fills twelve volumes, and
appears to be growing each year. While the vast majority of businesses make a
good faith aitempt to comply with applicable laws and rules, many find it
extremely difficult to keep up with agencies' issuance of new rules and
requirements. Therefore, state agencies are directed to make a good faith
attempt fo notify businesses affected by rule changes that may subject
noncomplying businesses fo penalties." [2003 ¢ 246 § 1.]




34.05.365
incorporation by reference.

An agency may incorporate by reference and without publishing the incorporated matter in full, ali or any
part of a code, standard, rule, or regulation that has been adopted by an agency of the United States, of this
state, or of another state, by a political subdivision of this state, or by a generally recognized organization or
association if incorporation of the full text in the agency rules would be unduly cumbersome, expensive, or
otherwise inexpedient. The reference in agency rules shall fully identify the incorporated matter, An agency
may incorporate by reference such matter in its rules only if the agency, organization, or association
originally issuing that matter makes copies readily available to the public. The incarporating agency shall
have, maintain, and make available for public inspection a copy of the incorporated matter. The rule must
state where copies of the incorporated matter are available.

{1988 c 288 § 312.]
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34.05.370
Rule-making file.

{1) Each agency shall maintain an official rule-making file for each rule that it (a) proposes by publication in
the state register, or {b) adopts. The file and materials incorporated by reference shall be available for public

inspection.
(2) The agency rule-making file shall contain all of the following:

{a) A list of citations o all notices in the state register with respect to the rule or the proceeding upon "4
which the ruie is based;

{b) Copies of any porttons of the agency's public rute-making docket containing entries relating to the rule \/
or the proceeding on which the rule is based;

{c) All writien petitions, requests, submissions, and comments received by the agency and all other N
written material regarded by the agency as important to adoption of the rule or the proceeding on which the
rule is based; -

(d) Any official transcript of oral presentations made in the proceeding on which the rule is based or, if not \/
transcribed, any tape recording or stenographic record of them, and any memorandum prepared by a
presiding official summarizing the contents of those presentations;

{e) All petitions for exceptions to, amendmenit of, or repeal or suspension of, the rule,

(h Citations to data, factual information, studies, or reports on which the agency relies in the adoption of
the rule, indicating where such data, factual information, studies, or reports are available for review by the \/
public, but this subsection {2){f) dees not require the agency fo include in the rule-making file any data,
factual information, studies, or reports gathered pursuant to chapter 12.85 RCW or RCW 34,05.328 that can
be identified to a particular business; :

{g) The concise explanatory statement required by RCW 34.05.325(6); and

{n) Any other material placed in the file by the agency.

(3) internal agency documents are exempt from inclusion in the rule-making file under subsection (2) of
this section to the extent they constitute preliminary drafts, notes, recommendations, and intra-agency

memoranda in which opinions are expressed or policies formulated or recommended, except that a specific
document is not exempt from inclusion when it is publicly cited by an agency in connection with its decision.




{4) Upon judicial review, the file required by this section constitutes the official agency rule-making file
with respect to that rule. Unless otherwise required by another provision of law, the official agency rule-
making file need not be the exclusive basis for agency action on that ruie.

[1998 c 280 § 7; 1996 ¢ 102 § 2; 1995 c 403 § 801, 1994 c249 § 2; 1968 ¢ 288 § 313)]

Nofes:

Application -- 1995 c 403 §§ 201, 301-305, 401-405, and 801: See note
following RCW 34.056.328.

Findings -- Short title -- Intent -- 1995 ¢ 403: See note following RCW
34.05.328.

Part headings not law -- Severability -- 1995 ¢ 403: See RCW 43.05.903
and 43.05.204.

Severability - Application -- 1994 ¢ 249: See notes following RCW
34.05.310.

34.05.375
Substantial compliance with procedures.

No rule proposed after July 1, 1989, is valid unless it is adopted in substantial compliance with RCW
34.05.310 through 34.05.395. Inadvertent failure to mail notice of a proposed rule adoption to any person as
required by RCW 34,05.320(3) does not invalidate a rule. No action based upon this section may be
maintained to contest the validity of any rule uniess it is commenced within two years after the effective date
of the ruie.

[1988 ¢ 288 § 314.]

34.05.380
Filing with code reviser — Written record — Effective dates.

(1) Each agency shall file in the office of the code reviser a certified copy of all rules it adopts, except for
rules contained in tariffs filad with or published by the Washingten utilities and transportation commission.
The code reviser shall place upon each rule a notation of the time and date of filing and shall keep a
permanent written record of filed rules open to public inspection. In filing a rule, seach agency shali use the
standard form prescribed for this purpose by fhe code reviser.

{2) Emergency rules adopted under RCW 34 .05.350 become effective upon filing unless a later date is
specified in the order of adoption. All other rules become effective upon the expiration of thirty days after the
date of filing, unless a later date is required by statute or specified in the order of adoption.

(3) A rule may become effective immediately upon its filing with the code reviser or on any subsequent
date earlier than that established by subsection (2) of this section, if the agency establishes that effective




date in the adopting order and finds that:
(a) Such action is required by the state or federal Constitution, a statute, or court order;
(b) The rule only delays the effective date of another rule that is not yet effective; or

(c) The earlier effective date is necessary because of imminent peril to the public health, safety, or
welfare.

The finding and a brief statement of the reasons therefor required by this subsection shall be made a part
of the order adopting the rule.

(4) With respect to a rule made effective pursuant to subsection (3} of this section, each agency shall
make reasonable efforts to make the effective date known to persons who may be affected by it.

[2007 c 456 § 5; 1989 ¢ 175 § 11, 1968 ¢ 288 § 315, 1987 ¢ 605 § 17, 1980 ¢ 87 § 11,1959 ¢ 234 § 4, Formerly RCW 34.04.040.]

Notes:

Effective date -- 1989 ¢ 175: See note following RCW 34.05.010.

34.05.385
Rules for ruie making.

The code reviser may adopt rules for carrying out the provisions of this chapter relating to the filing and
publication of rules and notices of intention to adopt rules, including the form and style to be employed by
the various agencies in the drafting of such rules and notices.

[1988 ¢ 288 § 316; 1967 £ 237 § 13. Formerly RCW 34,G4.055.]

34.05.390
Style, format, and numbering — Agency compliance.

After the rules of an agency have been published by the code reviser:

(1) All agency orders amending or rescinding such rules, or creating new rules, shall be formulated In
accordance with the style, format, and numbering system of the Washington Administrative Code;

(2) Any subsequent printing or reprinting of such rules shall be printed in the style and format (including
the numbering system) of such code; and :

(3) Amendments of previously adopted rules shall incorporate any editorial corrections made by the code
reviser.

[1988 ¢ 288 § 317; 1967 ¢ 237 § 14. Formerly RCW 34,04.057 ]




34.05.395
Format and style of amendatory and new sections — Failure to

comply.

(1) Rules proposed or adopted by an agency pursuant to this chapter that amend existing sections of the
administrative code shall have the words which are amendatory to such existing sections underlined. Any
matter to be deleted from an existing section shall be indicated by setting such matter forth in full, enclosed
by double parentheses, and such deleted matter shall be fined out with hyphens. A new section shall be
designated "NEW SECTION" in upper case type and such designation shall be underlined, but the complete
text of the secfion shall not be underlined. No rule may be forwarded by any agency to the code reviser, nor
may the code reviser accept for filing any rule uniess the format of such rule is in compliance with the
provisions of this section.

{2) Once the rule has been formally adopted by the agency the code reviser need not, except with regard
to the register published pursuant to RCW 34.05.210(3), include the items enumerated in subsection (1) of
this section in the official code.

(3) Any addition to or deletion from an existing code section not filed by the agency in the style prescribed
by subsection (1) of this section shall in all respects be ineffectual, and shall not be shown in subsequent
publications or codifications of that section unless the ineffectual portion of the rule is clearly distinguished
and an explanatory note is appended thereto by the code reviser in accordance with RCW 34.05.210.

[1988 ¢ 288 § 318; 1980 ¢ 186 § 14, 1977 ¢ 19 § 1. Formerly RCW 34.04.058 ]

Notes:

Severability -- 1980 ¢ 186: See note following RCW 34.05.320.




